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Applying J.D.B. v. North Carolina

Toward Ending Legal Fictions and Adopting Effective Police 
Questioning of Youth

Lisa H. Thurau and Sia Henry

One of the critical points of contact for youth and the juvenile justice 
system occurs when police question youth. During questioning, police 
may be required to give youth Miranda warnings to inform them of 
their right to remain silent and their right to legal counsel. In 2011, the 
U.S. Supreme Court, in J.D.B. v. North Carolina,1 adopted a developmen-
tal approach regarding how the age of a juvenile determines when police 
must provide Miranda warnings. Significantly, the Court’s decision was 
the first time the Court applied its understanding of juvenile develop-
ment outside the punishment context.2 This chapter explores how J.D.B. 
has been implemented by reviewing 20 state court cases involving police 
questioning and interrogation of juveniles decided since J.D.B. was 
handed down in 2011.

Our analysis indicates that the country is far from unified in its view 
of the role of age-based maturity and competence in determining when 
a youth should be given Miranda warnings. More significantly, the anal-
ysis demonstrates that the notion of developmental maturity is still a 
foreign concept for some judges and law enforcement officers. The re-
sults indicate that some system stakeholders recognize that youths’ fear 
of authority and incarceration is useful leverage for obtaining informa-
tion, compliance, and confessions, even while they deny that youthful-
ness has any role in whether juveniles have the capacity to invoke their 
rights.

Police have acknowledged that the interviewing and interrogation of 
youth is a tricky and difficult area to navigate.
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Overall, law enforcement is not adequately trained in interviewing and 
interrogating juveniles. While there are numerous courses available in 
forensic interviewing of children who may be victims, there are few train-
ing courses that target techniques for interviewing and interrogating 
youth who may be suspects or witnesses. Interview and interrogation is 
standard training for law enforcement agencies, however, it typically does 
not cover the developmental differences between adults and youth nor 
does it cover recommended techniques to be used on youth versus adults. 
This often leads law enforcement practitioners to use the same techniques 
on youth as with adults.3

A study of police academies’ juvenile justice training indicates that 
academies do not train officers to be developmentally competent when 
working with juveniles, nor do they train officers to use age-appropriate 
approaches when communicating with youth.4 Instead, the primary 
focus of training for recruits is juvenile law. In addition, this analysis 
suggests that race plays a role in the outcomes of the interviews and 
court decisions. A recent study indicates that the age at which police 
stop according youth the “privilege of innocence” varies directly with 
race. African American youth tend to lose this privilege around ages 10 
to 12, fully two to four years before white children.5 Thus, “protections 
of childhood are diminished for Black children in contexts where they 
are dehumanized. . . . If human childhood affords strong protections 
against harsh, adult-like treatment, then in contexts where children are 
dehumanized, those children can be treated with adult severity.”6

The Court’s decision in J.D.B. is a first critical step in the movement 
to align practices of police, prosecutors, and judges with the recogni-
tion that youth perceive, process, and respond differently than adults 
and that those differences also affect their reactions under stress. The 
Supreme Court’s recognition that these developmental differences are 
common knowledge is not routinely borne out by either police practices 
or court decisions. The bias toward holding youth “accountable” trumps 
police and court willingness to apply a “reasonable child” standard—
even for youth in situations where police hold all the power. Instead, 
as this review indicates, we have significant distance to travel before we 
truly embrace a “reasonable child” standard in which courts acknowl-
edge how police power is perceived by youth.
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Section 1 of this chapter reviews the J.D.B. decision. Section 2 presents 
an analysis of the post-2011 cases in which state courts have reviewed 
questioning of youth. In the final section of the chapter, we articulate 
a developmentally informed standard that should be applied in a re-
framed juvenile justice system.

I. J.D.B. v. North Carolina

In J.D.B. v. North Carolina, a uniformed police officer, a school resource 
officer, a principal, and an interning school administrator held a 
13-year-old, seventh-grade boy in a closed-door conference room during 
school hours for at least 30 minutes while they questioned him about his 
involvement in two recent home break-ins.7 Prior to the questioning, the 
boy was never read his Miranda rights, allowed to call his legal guardian, 
or told that he was free to leave the room.8 J.D.B. initially denied any 
involvement in the crime. After the officers threatened J.D.B. with the 
possibility of confinement in a juvenile detention center, he confessed.

After his initial confession, J.D.B. was told that he did not have to an-
swer any questions and that he was free to leave. Instead, J.D.B. sat with 
the officers and provided a written statement further detailing his par-
ticipation in the crime. At trial, J.D.B.’s attorney moved to have the boy’s 
statement suppressed, arguing that he was “interrogated by police in a 
custodial setting without being afforded Miranda warning[s].”9 The trial 
court held, and North Carolina appellate courts affirmed, that J.D.B. was 
not in custody when he confessed.

On appeal to the U.S. Supreme Court, the justices addressed the issue 
of “whether the age of a child subjected to police questioning is rel-
evant to the” Miranda custody analysis.10 The Court found that “by its 
very nature, custodial police interrogation entails ‘inherently compel-
ling pressures.’ Even for an adult, the physical and psychological isola-
tion of custodial interrogation can ‘undermine the individual’s will to 
resist and . . . compel him to speak where he would not otherwise do so 
freely.’”11 Such pressure has driven a significant portion of individuals to 
confess to crimes they did not commit, and the risk of such false confes-
sions is “all the more acute—when the subject of custodial interrogation 
is a juvenile.”12 Therefore, the Court explained, the Miranda warning is 
required in “any circumstance that ‘would have affected how a reason-
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able person’ in the suspect’s position ‘would perceive his or her freedom 
to leave.’”13 In some situations, a child’s age “‘would have affected how 
a reasonable person’ in the suspect’s position ‘would perceive his or her 
freedom to leave.’”14

In light of children’s limited, immature decision making and gener-
ally inadequate ability to understand the surrounding world,15 the Court 
held that “so long as [a] child’s age [is] known to the officer at the time 
of police questioning, or . . . [is] objectively apparent to a reasonable 
officer, its inclusion in the custody analysis is consistent with the objec-
tive nature of that test.”16 The Court determined that a child’s age is a 
relevant factor in deciding whether a situation calls for an investigating 
police officer to read the juvenile his or her Miranda rights. Further, 
Justice Sotomayor admonished juvenile justice system stakeholders that 
this analysis was one of common sense: “In short, officers and judges 
need no imaginative powers, knowledge of developmental psychology, 
training in cognitive science, or expertise in social and cultural anthro-
pology to account for a child’s age. They simply need the common sense 
to know that a 7-year-old is not a 13-year-old and neither is an adult.”17

In so doing, Justice Sotomayor reiterated the holding of the Court in 
Haley v. Ohio, 332 U.S. 596 (1948). Justice Douglas wrote for the majority 
in Haley that the use of coercive tactics involving relays of officers in a 
police station questioning and beating a 15-year-old boy from midnight 
to five a.m., without providing the slightest intimation of the boy’s right 
to remain silent, was unconstitutional:

What transpired would make us pause for careful inquiry if a mature man 
were involved. And when, as here, a mere child—an easy victim of the 
law—is before us, special care in scrutinizing the record must be used. 
Age 15 is a tender and difficult age for a boy of any race. He cannot be 
judged by the more exacting standards of maturity. That which would 
leave a man cold and unimpressed can overawe and overwhelm a lad in 
his early teens. This is the period of great instability, which the crisis of 
adolescence produces. A 15-year-old lad, questioned through the dead 
of night by relays of police, is a ready victim of the inquisition. Mature 
men possibly might stand the ordeal from midnight to 5 a.m. But we can-
not believe that a lad of tender years is a match for the police in such a 
context. He needs counsel and support if he is not to become the victim 
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first of fear, then of panic. He needs someone on whom to lean lest the 
overpowering presence of the law, as he knows it, may not crush him.18

Fourteen years later, the Court reiterated these points in Gallegos v. 
Colorado, 370 U.S. 49 (1962). In that case, a boy was held for five days 
and was not permitted to see anyone before signing a confession. Justice 
Douglas cited the age of the 14-year-old Gallegos and the decision in 
Haley to overturn the lower court’s finding of a refusal to overturn the 
boy’s confession:

But a 14-year-old-boy, no matter how sophisticated, is unlikely to have 
any conception of what will confront him when he is made accessible 
only to the police. That is to say, we deal with a person who is not equal 
to the police in knowledge and understanding of the consequences of the 
questions and answers being recorded, and who is unable to know how 
to protect his own interests or how to get the benefits of his constitutional 
rights. . . . He cannot be compared with an adult in full possession of 
his senses and knowledgeable of the consequences of his admissions. He 
would have no way of knowing what the consequences of his confession 
were without advice to his rights—from someone concerned with secur-
ing him those rights—and without the aid of more mature judgment as to 
the steps he should take in the predicament in which he found himself.19

Remarkably, the following review of state cases interpreting J.D.B. 
indicates that the twentieth-century U.S. Supreme Court recognition 
of the threat to due process posed by the combination of coercion and 
compulsion to children continues to need clarification for police and 
judges in this century. Indeed, several state decisions indicate that the 
notion that age matters remains a nascent idea.

II. State Court Application of J.D.B. v. North Carolina: 
An Age-by-Age Analysis

Since J.D.B., state courts have interpreted the Supreme Court’s holding 
in 20 cases to ascertain the admissibility of statements made by male 
juvenile defendants during questioning by police. In not one decision 
involving police interviews of youth did a youth manifest and act on 
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the belief that he or she could walk away from the officer interviewing 
him or her.20

However, this review of state court decisions indicates that state 
courts believe that youth at different ages are capable of doing just that. 
Courts continue to afford different degrees of weight to juveniles’ age 
in determining whether police had an obligation to Mirandize youth. 
Age as a determinant of a juvenile’s capacity and competence in holding 
officers to a high standard of disclosure continues to be highly variable.

Nine of these twenty cases were decided in California. Police ques-
tioning typically took place at police stations and schools. No parent was 
present during any of the disputed interviews. The age of the juvenile 
defendants ranged from 8 to 17.

Review of these cases was conducted as a function of the age of the ju-
venile who sought to have his statement suppressed. The available cases 
provide an emerging view of patterns concerning how age factors into 
courts’ scrutiny of police interviews and interrogations of youth.

Several courts continue to privilege factors that reflect officers’ per-
ceptions or the judiciary’s biases over youths’ age. For instance, officers’ 
perceptions of a youth’s size or age trumped officers’ obligation to deter-
mine the age of the person. Interestingly, the defense of being ignorant of 
a person’s age—such as in cases involving underage drinking or statutory 
rape—is not available to citizens. But judges routinely gave police officers’ 
claim that they didn’t know that the youth was under 18 credibility in de-
termining whether officers should have given youth Miranda warnings.

The cases where courts found that police had failed to provide Mi-
randa warnings when required often had three elements in common: 
the place in which the questioning occurred, the time and duration of 
the questioning, and the availability of adults to protect the child’s inter-
est during the interview. When youth were interviewed on the premises 
of a state police authority—such as at a police station, in a police cruiser, 
at a child welfare office, or in a locked facility—the courts tended to 
perceive that the youth would feel coerced. (The notable exception to 
this pattern is the case described later of In re Michael S., in which the 
interview took place in a locked juvenile facility.) Courts discounted the 
possibility of coercion for youth interviewed at or near their homes. The 
courts’ consideration of the timing of the interview, including whether 
it was prolonged or occurred at a time that would be experienced as 
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disruptive, for example, in the middle of the night, was key to courts’ 
determination of whether the need for Miranda protections was trig-
gered. When parents were available to participate in the interview but 
were excluded or not invited to participate in the interview, the courts 
tended to find police had erred by failing to provide youth the necessary 
and available protection of an interested adult.

Where the courts found that police had adequately warned youth of 
their Miranda rights, four factors were typically present:

	 1.	The presumption of the youth’s sophistication due to age or prior 
contact with the system

	 2.	The preference for the officer’s subjective perceptions of the youth 
and the context trumping the youth’s perception of his or her free-
dom to leave

	 3.	The assumption of the youth’s consciousness of legal rights when 
the case involved a serious crime (e.g., typically a felony involving 
violence against a person)

	 4.	The treatment of age as only one of many other factors, and not 
deserving any special weight, in assessing a potential Miranda 
violation

Thus, for example, in a case in which a youth was interviewed in a 
locked facility where he was awaiting adjudication on an unrelated 
charge, the court found that the sophistication of the youth trumped 
any coercive feature of the premises in which the interview occurred. 
Courts accepted officers’ subjective perceptions, finding, for instance, 
that the size of a youth justified an officer’s assumption that the youth 
knew his or her rights.

Finally, present in the analysis are cases involving the complete denial 
of age as a factor affecting a child’s perception when interviewed by an 
officer. This is most dramatically demonstrated in the case of the eight-
year-old defendant in Hunt v. The Cape Henlopen School District.

Application of J.D.B. to an Eight-Year-Old Defendant

In Hunt v. The Cape Henlopen School District, a state trooper and school 
resource officer questioned Hunt, an eight-year-old student, who was 



246  |  Lisa H. Thurau and Sia Henry

suspected to have taken money from an autistic student on a school 
bus.21 The school resource officer escorted Hunt to a classroom to inter-
view him. He told Hunt he was not in trouble.22 During the interview, 
however, the officer told Hunt that he had the authority to arrest and 
put Hunt in jail if he lied. In determining whether Hunt was “in cus-
tody,” in order to rule on Hunt’s false imprisonment/false arrest claim, 
the Delaware court noted that even “if the officer did not know [Hunt’s] 
exact age, it would have been objectively apparent to a reasonable officer 
that [he] was an elementary school-aged child.”23 The Superior Court 
acknowledged that Hunt was eight years old at the time of questioning 
and was “justifiably” intimidated by the officer “and ultimately began to 
cry.”24 The factor of Hunt’s age was insufficient, however, to persuade the 
court; the Delaware Superior Court ruled that Hunt should have known 
he was free to leave and did not have to answer the officer’s questions 
because he was not in custody.25

A year later, the Delaware Supreme Court reversed this portion of the 
Superior Court’s decision, holding that Hunt had been in custody.26 The 
Delaware Supreme Court based its holding on the fact that the eight-
year-old was escorted to the vice principal’s office by a teacher’s aide, 
where he met the officer, who was in uniform, carrying a gun, hand-
cuffs, and other indicia of police authority. Furthermore, the officer met 
with the child in the reading lab for close to an hour, with the door 
closed for some period of time, and never told the child he could leave.27

Application of J.D.B. to 13-Year-Old Defendants

State courts have placed varied weight on the age of 13-year-old juvenile 
defendants. For example, a California case, In re Michael S., involved a 
13-year-old boy charged with forcible rape.28 A police officer arrived at 
Michael’s house and asked to speak with him outside. Michael agreed 
to sit, without handcuffs, in the back of the officer’s patrol car for 
questioning.29 The officer then read Michael his Miranda rights, and 
Michael stated that he understood his rights and was willing to speak 
to the officer without anyone else present.30 After questioning Michael, 
the officer arrested him. While Michael was in juvenile detention, 
another detective interviewed him while his probation officer was in 
the room. The detective read Michael his Miranda rights, and Michael 
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signed a form saying he understood.31 Michael then told the detec-
tive what had happened. The court determined that even a reasonable 
13-year-old in Michael’s position “would understand that he was vol-
untarily leaving the house with [the officer] and that he was free to 
end the encounter at any time, . . . [and the officer] was not coercive 
when he asked [Michael] to step outside.”32 With respect to Michael’s 
second interview while in the juvenile detention center, the court con-
sidered whether, in light of Michael’s age, the detective’s tactics were 
such that Michael’s “free will was overborne at the time he confessed.”33 
The court found “the detective did not use any coercive methods that 
would be reasonably likely to produce a false statement, even from a 
13-year-old.”34 Furthermore, the court determined that Michael “dem-
onstrated at multiple times during questioning that he understood what 
he did . . . was wrong, even when he was not prompted to do so.”35 
Thus, the court concluded that Michael’s confession was voluntary and 
properly admitted.

In an Ohio case involving a 13-year-old, the court found differently. 
J.S.’s father brought him to the police station for questioning.36 J.S.’s fa-
ther was not permitted to accompany his son during the interview. J.S. 
was not informed that he could leave at any time; he was told only that 
he would be allowed to go home with his father after the interview.37 
The court found that J.S. was only 13 at the time of the interview and 
that, consequently, there was a high likelihood that J.S. was unaware 
of his rights, including the right to be silent or to request a lawyer.38 
The court never discussed the availability of J.S.’s parents to participate 
in the interview, when it concluded that he was in custody during the 
interview and the interviewing officer should have advised him of his 
Miranda rights.

In a second California case, In re Robert J., the court remanded the 
case of a 13-year-old boy charged with arson after igniting a paper towel 
in a school bathroom.39 In that case, two police officers interviewed 
Robert in the principal’s office with the door closed and in the presence 
of the principal. During the ten-minute interview, the officers never told 
Robert he was required to speak to them, that he could not leave the 
office, or that he was under arrest. The California court found that the 
juvenile court failed to consider Robert’s age when determining whether 
the interrogation was custodial.
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Application of J.D.B. to 14-Year-Old Defendants

Fourteen-year-olds are an age group of special interest. According to 
the work of psychologists assessing competency, 14 is the new 16.40 
Researchers in the field of juvenile competency have concluded that 
post-2000, 14 is the age below which assumptions of youth competence 
are ill-advised. Some states have recognized the validity of such con-
cerns and require a parent to be present in the questioning of youth 
who have waived their rights.41 But court interpretations of J.D.B. indi-
cate that these perceptions are not normative across the U.S. Indeed, for 
many courts, 14 is the new 18.

Similar to state court applications of J.D.B. for 13-year-old defendants, 
courts have been unpredictable in making Miranda custody determi-
nations for 14-year-olds. The key factors these courts considered when 
determining when a “reasonable” 14-year-old should perceive that he 
or she is in custody has to do with the level of intimidation youth ex-
perience when being questioned by school and police officials and the 
location of the questioning. Courts appear to perceive that questioning 
on school premises by school administrators or multiple officers is less 
intimidating.

For instance, in C.S. v. Couch, C.S., a high school freshman, claimed 
his Miranda rights were violated when his principal and vice principal 
questioned him with regard to claims that he sexually harassed another 
student.42 The interrogation took place at the school, and the school offi-
cials did not tell C.S. that he could leave or that he did not have to incrim-
inate himself. The Indiana state court, noting that a child’s age factors 
into the custody analysis pursuant to the holding in J.D.B., rejected C.S.’s 
claim, reasoning that “custody and interrogation do not exist without the 
presence of law enforcement officers.”43 The court held that “a student 
is not entitled to Miranda warnings before being questioned by school 
officials.”44 This conclusion was based on the idea that the “policy un-
derlying the Miranda safeguards [focuses on] overcoming the inherently 
coercive and police dominated atmosphere of custodial interrogation,” 
and therefore “when school officials question students in school outside 
of the presence of law enforcement officers and free from their influence, 
there is no such coercive atmosphere against which to protect.”45
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In the Ohio case of In re T.W., a 14-year-old boy was accused of in-
appropriately touching his stepsister.46 When his parents drove him to 
Child Services for questioning, T.W. was escorted to an interview room 
with audio and visual equipment. Child Services staff and a police of-
ficer interviewed T.W. for an hour.47 The officer did not tell T.W. he was 
under arrest and did not advise him about the possible charges, and T.W. 
never asked for his parents to be present during the interview. About 
an hour into the interview, T.W. gave a written admission of guilt and 
left Child Services with his parents.48 In light of J.D.B., the court deter-
mined that at 14 years of age, “a reasonable juvenile in T.W.’s position 
would . . . be intimidated and overwhelmed. There is no evidence that 
T.W. volunteered to go to Children Services. . . . T.W. was escorted away 
from his [parents] by two unfamiliar authoritarian figures. . . . A reason-
able juvenile in T.W.’s position would not have felt free to terminate the 
interview and leave the premises.”49 Therefore, the court held that T.W.’s 
statements were inadmissible.

A third variation of this scenario occurred in Texas, in the case of 
In re C.M.A.50 There, a 14-year-old was questioned as a suspect in a 
burglary and aggravated assault of a child. The youth was interviewed 
twice, first in a principal’s office and then in a classroom. In the first 
interview, the 14-year-old was interviewed by one officer who explained 
that C.M.A. was free to leave. In the second interview, C.M.A. was in-
terviewed by several officers. He was not informed that he was free to 
leave. On the basis of the second interview, he was charged. On a mo-
tion to suppress, the court found that C.M.A., a reasonable 14-year-old, 
should have perceived that he was free to end the interview and invoke 
his right to counsel.

In re Juan S. involved a 14-year-old boy charged with involuntary 
manslaughter. When Juan’s parents first brought him to the police sta-
tion for questioning, officers told him he was not under arrest and sim-
ply indicated that they wanted to take him out of the neighborhood 
environment in order to speak with him.51 The California Court of Ap-
peals found that the trial court failed to consider Juan’s age as part of its 
determination that the first interview was not a custodial interrogation. 
In this case, as in In re T.W., the age of the juvenile in conjunction with 
being interviewed on the premises of an “authority” was key to estab-
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lishing that a child of 14 is “no match” for the police. In both cases, the 
courts decided to suppress the youth’s confession.

In another California case, however, People v. Alexis C., a 14-year-old 
was treated differently. Alexis C. was accused of participating in the 
gang rape of a teenage girl.52 While Alexis was confined in a juvenile 
camp for an unrelated offense, a police officer interviewed him about 
the rape and told him that he did not have to talk and that he was free 
to leave the interview.53 He was also informed that he was being inter-
viewed as a witness and that he was not going to be arrested.54 The of-
ficer did not read Alexis his Miranda rights. Despite the defendant’s age, 
the court held that “the Minor was fully aware he was free to terminate 
the interview, . . . [but] he made a decision to stay and talk. There is no 
basis in the record to support any inference that he was intimidated or 
failed to understand his circumstances at the time he decided to speak 
to the detective.”55 Here the youth’s age did not trump the court’s per-
ception that a 14-year-old being in a locked facility was “free” to walk 
out of an interview with a police officer. Unlike the court in Gallegos, 
which worried that a 14-year-old was “unable to know how to protect 
his own interests or how to get the benefits of his constitutional rights,” 
the court in Alexis C. appears to have been swayed by the sophistication 
argument: because the youth was in a locked facility for another matter, 
he was sophisticated enough in the ways of the system to make choices 
that would reflect his best interests.

Application of J.D.B. to 15-Year-Old Defendants

In People v. Nelson, 15-year-old Nelson burglarized his neighbor’s home, 
and a few days later the neighbor was found dead.56 Two officers spoke 
with Nelson outside his home. Nelson denied killing his neighbor and 
offered to take a lie-detector test.57 The officers later returned to Nel-
son’s home, and Nelson agreed to accompany them to the police station. 
Nelson answered some preliminary questions and was then advised of 
his Miranda rights.58 The officers questioned Nelson for several hours, 
during which time he repeatedly tried to contact his mother and con-
tinuously asked to be left alone.59 Before his family arrived, he confessed 
to murder.60 The appellate court held that Nelson appeared confident 
and mature during the questioning and was “no stranger to the criminal 
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justice system.”61 The court held that Nelson’s insistence on calling his 
mother was not an invocation of his Miranda rights, and therefore 
officers were not required to stop their questioning and his custodial 
statements were properly admitted at trial.62

Application of J.D.B. to 16-Year-Old Defendants

There was less variation in state courts’ application of the Miranda cus-
tody analysis to 16-year-old defendants. The “sophistication” argument 
held sway with this group of youth, who were assumed to understand 
their rights, regardless of prior experience with the courts, their capac-
ity, or their competence.

For instance, in the California case of In re J.W., a 16-year-old was 
charged with exhibiting a deadly weapon and possessing a weapon on 
school grounds. While investigating the incident, a police officer arrived 
at J.W.’s friend’s house and told J.W. and his friends to sit on the curb of 
the sidewalk “and stay where they were. . . . [J.W. was] not free to leave. 
However . . . [the boys] were not handcuffed, and the officers did not 
display any weapons.”63 Without reading Miranda rights, the officers 
began questioning the boys. After J.W. told the officers the location of 
the weapon in question, the officers arrested J.W. and his friends.64 The 
court found that as a result of the circumstances under which J.W. made 
his statements, the fact that the officer did not pose confrontational 
questions, and because J.W. was nearly 17 years old at the time, it was 
unlikely J.W. believed he was in official police custody.65

Likewise, in Gray v. Norman, 16-year-old Gray was convicted in Mis-
souri of shooting his neighbor during a home burglary.66 Police officers 
asked Gray and his mother to ride in separate police cars to the police 
station. At the police station, Gray was placed in a room with two of-
ficers and told he was not under arrest and could leave at any time.67 
Gray stated that he did not want his mother present during questioning, 
that he understood his rights, and that he wanted to make a statement.68 
After Gray signed a “juvenile” Miranda form, he answered questions for 
about an hour and then asked to have his mother present.69 The next 
day, officers showed up at Gray’s house with a search warrant.70 They 
took Gray to the hospital to get a blood sample and then to the highway 
patrol office, where he was read his Miranda rights.71 In the presence 
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of a police officer and a juvenile officer, Gray signed another “juvenile” 
Miranda waiver form and gave a videotaped confession. The appel-
late court confirmed the state court’s finding that age is only one of the 
factors considered when voluntariness of a juvenile confession is chal-
lenged. The court concluded, “Gray’s age alone is insufficient to support 
his claim that his confession was not made voluntarily or intelligently.”72

In the North Carolina case In re R.P., a school police officer observed 
a student engage in a hand-to-hand transaction with another student. 
The officer pulled the juvenile out of his class and questioned him.73 
The juvenile admitted to handing the female student a cigarette and, 
when asked, informed the officer that he had pills on him for which he 
did not have a prescription.74 The appellate court was “unable to dis-
cern whether the trial court considered the juvenile’s age in accordance 
with . . . J.D.B.” and consequently remanded the case.75

Finally, the Wisconsin Court of Appeals in State v. Oligney76 found 
that a 16-year-old had not been improperly denied his Miranda rights 
during a two-hour interview with a school resource officer (SRO) and a 
police detective at his school. The detective had been sent to the school 
to interview Oligney after a victim claimed that Oligney had sexually 
assaulted her and that he later apologized to her in numerous phone 
text messages.

The SRO and detective conducted a recorded interview with Oligney 
in a classroom for two hours. The police failed to notify his parents be-
fore interviewing him, and Oligney was not permitted to contact his 
parents. Although the officers told Oligney he was free to leave, Oligney 
stayed. Even when the school day ended and all the other students left 
the school, Oligney remained in the room with the officers until they 
concluded the interview. During the questioning, the officers promised 
to tell the truth but intimated (untruthfully) that they had read texts 
Oligney had sent to the victim in which he apologized for his behavior.

The Court of Appeals noted that during Oligney’s Miranda-Goodchild 
hearing77 the 16-year-old made “much of the fact that there were two 
officers questioning him, and his belief, articulated at the suppression 
hearing, that he was at risk of being arrested.”78 Instead of crediting 
Oligney’s testimony and the fact that the youth stayed until the police 
concluded their interview, the court interpreted this behavior as proof of 
Oligney’s understanding that he was free to go and not in custody. The 
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fact that the officers never read Oligney his Miranda rights did not merit 
the court’s attention. Indeed, the Court of Appeals concluded that “the 
mere presence of two officers is insufficient to establish a custodial situ-
ation. . . . The custody inquiry is an objective test: Oligney’s subjective 
fear of arrest is therefore irrelevant.”79

Rejecting the reasoning of J.D.B., the court held that “a child’s age is 
not determinative, and may not even be a significant factor.”80 Instead, 
the court invoked its own subjective view based on evidence not in the 
record that “a reasonable person of Oligney’s age would not ordinarily 
have felt obligated to participate against his or her wishes; teenagers are 
often recalcitrant.”81

In this decision, the Wisconsin Court of Appeals systematically re-
jected every aspect of the J.D.B. decision. The Court of Appeals deftly 
used the youth’s age to justify its generalizations about youth as “recal-
citrant” and in need of being treated like adults and to reject the Su-
preme Court’s directive in J.D.B. that even “recalcitrant” teenagers are 
due special protection under the law due to their immaturity. The judges 
denied consideration of the youth’s subjective understanding of his cir-
cumstances and instead substituted the court’s subjective view of youth, 
not based on any evidence in the record, concerning when a reasonable 
person Oligney’s age would have known he was in custody. The court 
assumed that the serious nature of the charge meant the 16-year-old 
understood his legal rights and the operation of the juvenile and adult 
criminal justice systems.

State Court Application of J.D.B. to 17-Year-Old Defendants

State courts demonstrated the greatest amount of consistency in their 
Miranda custody analyses to 17-year-old defendants. The courts applied 
the “sophistication” argument, reducing an officers’ obligation to dis-
close that the youth was in custody and essentially denying the role of 
age as a factor. Seventeen-year-olds are thereby treated as adults.

For instance, in People v. Lewis, while investigating the murder of 
a security guard, a California police officer stopped 17-year-old Lewis 
in a car that matched video surveillance evidence.82 Lewis denied any 
involvement but later confessed to driving the individuals who beat the 
security guard when the officer told him about the surveillance video.83 
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Lewis agreed to ride with the officer to the police station to give a more 
detailed statement. At the police station, the officer told Lewis he was 
not under arrest and was free to leave.84 After Lewis gave additional 
details, another officer arrived who told Lewis she had to read him his 
Miranda rights because he was a juvenile, and Lewis was asked to sign 
a waiver.85 The court found that, with respect to Lewis’s age, “Lewis was 
over six-feet tall and his probation report indicates he weighed approxi-
mately 200 pounds; there is no reason to conclude the fact he was a 
minor was known to [the officer] or objectively apparent to him or a 
reasonable officer for purposes of considering his age in the custody 
analysis.”86 The court concluded that the objective facts were consistent 
with an environment in which a reasonable person in Lewis’s position 
would have felt free to leave at any time.87

Similarly, in the case of In re J.V., a 17-year-old ran away from a car 
accident in California.88 The court found no evidence that the officer 
knew that J.V. was a juvenile. The court took judicial notice of the offi-
cer’s subjective perception as well as the fact that J.V. was six months shy 
of his 18th birthday and concluded that age was not a significant factor 
in deciding when to read J.V. his rights.

In the Iowa case of State v. Pearson, a 17-year-old ran away from his 
group home and assaulted an elderly man with a frying pan during a 
home burglary.89 Officers took Pearson to the police station and read him 
his Miranda rights, but Pearson refused to waive his rights or speak until 
he consulted his attorney.90 At the group home, Pearson’s social worker 
spoke with him in a room with the door open in order to assess his rea-
son for running away.91 While Pearson spoke with his social worker, he 
confessed to hitting the elderly man with a frying pan.92 With respect to 
his age, the court found that “Pearson was just seven months shy of his 
eighteenth birthday at the time of his confession. . . . Pearson brazenly 
beat an elderly man in the victim’s own kitchen. He had a prior history of 
assaulting adults, including his mother and police. He had no difficulty 
invoking his Miranda rights at the . . . police station after his apprehen-
sion.”93 In addition, a social worker who was not working for the police 
conducted the interview. The court concluded that the circumstances of 
this confession lacked the coercive pressure of a custodial interrogation.

Likewise, in Commonwealth v. Bermudez, a 17-year-old boy’s mother 
drove him to the police station after an officer asked to speak with 
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him about a recent shooting.94 While Bermudez’s mother remained in 
the lobby, two detectives escorted Bermudez into an interview room 
equipped with video recording.95 The detectives read Bermudez his Mi-
randa rights and made sure he understood each provision and could 
read and write English.96 Bermudez had previously been diagnosed as 
having special needs, particularly in reading and writing.97 During the 
70-minute interview, the detectives repeatedly told Bermudez he was 
not a suspect in the shooting and would be allowed to return home with 
his mother.98 Bermudez eventually admitted to having a firearm on the 
day of the shooting and said he gave it to someone who requested it. At 
the end of the interview, the detectives prepared a typewritten copy of 
Bermudez’s statement. Bermudez read, corrected, initialed, and signed 
the statement.99 The Massachusetts state court found that Bermudez’s 
age, “a few months shy of his eighteenth birthday, placed him on the 
cusp of majority, and far removed from the tender years of early adoles-
cence.”100 Viewing “all the pertinent factors objectively, including [Ber-
mudez’s] age at the time of the interview,” the court concluded “that the 
interrogation was not custodial so as to require Miranda warnings.”101 
Remarkably, other factors that detracted from Bermudez’s age, such as 
his lack of competence in reading and writing, did not affect the court’s 
appreciation of Bermudez’s capacity to understand his rights. Instead 
the court’s assumptions regarding the capacity of a 17-year-old remained 
fixed, predicated on the legislature’s ascribing criminal responsibility to 
begin at age 17. This foreclosed consideration that Bermudez’s age might 
not be consonant with his competence in the context of understanding 
when he was in custody—much less aware that he was in danger of los-
ing his due process protections. Ironically, months later, in July 2013, the 
Massachusetts legislature voted to change the age of majority to 18.102

In direct contrast, when a 17-year-old voluntarily went to the police 
station to confess to his involvement in a gang-related murder five days 
earlier, the California court in People v. Rocha103 perceived that his age 
played a secondary role. As in the other cases involving 17-year-olds, the 
court invoked the fact that the 17-year-old was nearly 18, the age of major-
ity, and therefore should be treated as an adult. While Rocha would have 
been arrested for purchasing alcohol or prohibited from voting at the age 
of 17, he was close enough to 18 to know what he was doing and be treated 
as an adult. The court acknowledged the J.D.B. holding but said, “This is 
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not to say that a child’s age will be a determinative, or even a significant, 
factor in every case.”104 Again, the combination of a serious offense with 
a youth close to the age of majority was key to revoking consideration of 
age as a factor in determining youths’ constitutional protections.

Finally, in State v. Yancey, a North Carolina police officer stopped 
a 17-year-old on a weekday morning because he looked of school age 
and was possibly truant.105 The officer patted Yancey down, and Yancey 
allowed the officer to look in his backpack.106 The officer found coins, 
jewelry, and an old class ring.107 The officer took Yancey to the police 
station, where his mother picked him up. Later, two plainclothes offi-
cers in an unmarked car arrived at Yancey’s house and asked him to 
ride with them.108 The officers told Yancey he was free to leave at any 
time and allowed Yancey to sit in the front seat.109 During the car ride, 
Yancey confessed to various break-ins.110 On appeal, the court noted 
that Yancey was 17 years and 10 months old at the time of the encounter 
and therefore, “considering the totality of the circumstances, [Yancey’s] 
age [did] not alter [the] court’s conclusion that [Yancey] was not in cus-
tody during the . . . encounter with detectives.”111

III. Privileging Youth’s Innocence: Where There’s a Will, Law 
Enforcement Knows There’s a Way

It is easy to imagine better practices for police questioning of juveniles. 
That is in large part because national police organizations such as the 
International Association of Chiefs of Police (IACP) and the Commis-
sion on Accreditation of Law Enforcement Agencies (CALEA) have 
already written them.112 These practices reflect profound appreciation 
of children’s deficient understanding of the legal aspects of custody, their 
vulnerability to coercion, and their wishful temptation to believe that 
police officers are there to protect them.

Consider, for instance, the IACP’s Training Key 652 issued in 2011.113 
Written with juvenile defenders, including Steven Drizin, director of the 
Center for Wrongful Juvenile Convictions, this training key provides 
an explanation of the importance of getting this aspect of police-youth 
interactions right, as well as very practical steps for achieving it. The 
training key begins by acknowledging that youth are “not miniature 
adults.”114 The key notes that regardless of why a youth is interviewed, 
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“he or she is first and fundamentally still a child” and is “more prone to 
making involuntary or unreliable statements . . . particularly if certain 
questioning techniques are used.”115 Indeed, the training key notes that 
“even otherwise intelligent youths often do not fully understand their 
Miranda rights. . . . And even if a juvenile is able to build some under-
standing of his rights, he may have difficulty applying those rights to his 
own situation.”116

The IACP recommends policies and procedures and provides age-
appropriate language for Miranda questions as well as effective practices 
to ensure youth understand what is happening while in custody and 
during questioning:117

The same terminology used with a seasoned adult suspect should not 
carry over to a juvenile; rather, the following model should be utilized, 
which uses short sentences and language understandable to children who 
can read at the third-grade level:

	 1.	You have the right to remain silent. That means you do not have to say 
anything.

	 2.	Anything you say can be used against you in court.
	 3.	You have the right to get help from a lawyer right now.
	 4.	You also have the right to have one or both of your parents here.
	 5.	If you cannot pay a lawyer, the court will get you one for free.
	 6.	You have the right to stop this interview at anytime.
	 7.	Do you want to talk to me?
	 8.	Do you want to have a lawyer with you while you talk to me?
	 9.	Do you want your mother, father, or the person who takes care of you 

here while you talk to me?
If this model is followed and the child is asked to explain each warning 

back in his or her own words, an officer should feel confident that the 
child understands the rights. If the conversation about the Miranda rights 
is preserved for posterity on tape, the Miranda waiver process will be 
nearly bulletproof in court.118

Although the training key was published prior to the decision in J.D.B. v. 
North Carolina, the decision and the training key align seamlessly.

Similarly, CALEA’s Standard 44119 makes clear that “given the special 
legal status of juveniles,” departments should “be aware that the volun-
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tariness of the juvenile’s confession will generally be the issue.”120 Stan-
dard 44 names 19 factors that should determine the officer’s approach to 
interview and interrogation of youth.121 First and foremost on the list is 
age. In CALEA’s Standard 44.2.3, subsection 8, agencies are warned that 
it is critical to determine about the juvenile “whether Miranda or police 
caution warnings were given, when and whether he understood them,” 
and section 14 directs the officer to ascertain “whether the juvenile un-
derstands the interrogation process.”122

Unfortunately, not enough law enforcement agencies follow these 
protocols. Too many members of the law enforcement community fail 
to recognize the importance of proactively, instead of coercively, using 
developmentally competent approaches with youth.123 Too often expedi-
ence replaces accuracy and protection of youths’ due process rights. As a 
result, situations involving juveniles’ custody and questioning continue to 
remain a major source of legal challenges to officers’ conduct with youth.

Strategies for Youth,124 a policy and training advocacy organization 
dedicated to improving police-youth interactions, has developed guide-
lines and specific practices that reflect developmental competency:

A person who is developmentally competent recognizes that how chil-
dren and youth perceive, process and respond to situations is a func-
tion of their developmental stage, and secondarily their culture and life 
experience. Developmentally competent adults align their expectations, 
responses, and interactions—as well as those of institutions and organiza-
tions—to the developmental stage of the children and youth they serve.125

And this is where our hope lies: juvenile defenders can play an impor-
tant role in improving law enforcement response to, and increasing 
protection of, juveniles’ constitutional rights in an age-appropriate man-
ner. One key strategy that defenders should consider is using the CALEA 
and IACP standards to challenge officers’ conduct with youth in the murky 
realm of custody and provision of Miranda warnings. These law enforce-
ment standards demonstrate the precautions that officers should take and 
implicitly invite defenders to ask why an officer failed to do so. Agencies 
accredited by CALEA must adopt practices and policies that align with 
CALEA standards, including Standard 44; thus, they are all on notice. 
There are law enforcement agencies that adhere to these standards and do 
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not become engaged in legal challenges over these core legal protections 
for youth, demonstrating that when an agency wants to, it can follow stan-
dards that operationalize the developmental differences of youth.

These standards offer a tremendous tool for challenging the legal 
fictions that the judiciary often invokes about how youth understand 
these situations and what youth “should” know at a given age regardless 
of individual differences and capacities. When defenders demonstrate 
that standard-setting law enforcement agencies appreciate that age af-
fects youths’ capacity to understand custody and their rights under the 
law, defenders are better positioned to question the judiciary’s tendency 
to grant the officer the benefit of the doubt and rob the youth of the 
“privilege of innocence.”

The major challenge before us is persuading law enforcement agen-
cies to implement the model practices of CALEA and the IACP and to 
demand that the judiciary recognize its role in insisting that law en-
forcement follows these practices. This is imperative if we are going to 
provide youth meaningful legal protections in a juvenile justice system 
truly designed for youth.

Conclusion

This review of state courts’ application of J.D.B. indicates that state 
courts’ understanding of the role age plays in a youth’s sense of agency 
and the power to resist coercion does not align with research about the 
workings of the teen brain. The U.S. Supreme Court in Roper v. Simmons 
grasped that youth is more “than a chronological fact. It is a time and 
condition of life when a person may be most susceptible to influence 
and to psychological damage.”126

The Supreme Court’s embrace of age as a key factor in invoking 
the due process protections to which youth are entitled unfortunately 
remains an abstraction that continues to be trumped by factors that 
reflect adults’ perceptions instead of youths’ understanding of their op-
tions when in the company of police. In a juvenile justice system that 
completely adopts a developmental approach and embraces the teach-
ing of J.D.B., police and the courts would implement developmentally 
informed training and guidelines that would give children and youth 
fairness and justice when they are questioned by police.
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